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STATEMENT OF FACTS
1.

The Bodenvest, Ltd. Certificate and Agreement of Limited

Partnership dated July 26, 1976 and filed in the Salt Lake County
Clerk's Office December 10, 1976 provides in pertinent part at
paragraph 2. 2:
2. 2.
The partnership may also engage in or
possess any interest in other ventures which
may or may not have similar business purposes
as those set forth herein.
(Appendix "A," R. 204, Exhibit "P-l" (also introduced as Exhibit D36)).
2.

The Bodenvest, Ltd. Certificate and Agreement of Limited

Partnership dated July 26, 1976 and filed in the Salt Lake County
Clerk' s Office December 10, 1976 provides in pertinent part at
paragraph 9. 1:
9. 1. Management.
The general partner shall
manage
the
subject
property
and
the
partnership activities.
(Appendix "A," R. 204, Exhibit "P-l" (also introduced as Exhibit D36)).
3.

The Bodenvest, Ltd. Certificate and Agreement of Limited

Partnership dated July 26, 1976 and filed in the Salt Lake County
Clerk' s Office December 10, 1976 provides at paragraph 15. 1:
15.1.
Rights and Powers of the General
Partner. The general partner shall be solely
responsible
for
the
management
of
the
partnership business with all rights and
1

powers
generally
conferred
by
law
necessary,
advisable
or
consistent
connection therewith.

or
in

(Appendix "A," R. 204, Exhibit "P-l" (also introduced as Exhibit D36)).
4.

The Bodenvest, Ltd. Certificate and Agreement of Limited

Partnership dated July 26, 1976 and filed in the Salt Lake County
Clerk' s Office December 10, 1976 provides in pertinent part at
paragraph 15. 2:
15. 2.
In addition to any other rights and
powers which he may possess, the general
partner shall have all specific rights and
powers
required
or
appropriate
to
his
management of the partnership business which,
by way of illustration, but not by way of
limitation, may include the following rights
and powers:
B. To borrow money, and if security
is required therefor, to mortgage or
lien any portion of the property of
the
partnership,
to
obtain
replacements of any mortgage or
other
security
device,
and
to
prepay,
in whole
or in part,
refinance,
increase,
modify,
consolidate, or extend any mortgage
or other security device, all of the
foregoing at such terms and in such
amounts as he deems, in his absolute
discretion, to be in the best
interests of the partnership.
C. To place record title to, or the
right to use, partnership assets in
the name or names of a nominee or
nominees for any purpose convenient
or beneficial to the partnership.
2

I. Borrow money from banks, other
lending institutions, and other
lenders for any limited partnership
purpose (except as specifically
prohibited by this agreement), and
in connection therewith issue notes,
debentures and other debt securities
and hypothecate the assets of the
limited
partnership
to
secure
repayment of borrowed sums; and no
bank, other lending institution or
other lender to which application is
made for loan by the general partner
shall be required to inquire as to
the purposes for which such loan is
sought, and as between this limited
partnership and such bank, other
lending institution or other lender,
it shall be conclusively presumed
that the proceeds of such loan are
to be and will be used for the
purposes
authorized
under this
agreement.
(Appendix "A," R. 204, Exhibit "P-l" (also introduced as Exhibit D36)).
5.

C. Dean Larsen, as administrator and trustee, executed

the Certificate and Agreement of Limited Partnership on behalf of
the limited partners.
6.

(Appendix "A," Exhibit "P-l.")

By the document entitled "Amendment Bodenvest, Ltd.

Certificate and Agreement of Limited Partnership" dated December
30, 1982 and filed with the Salt Lake County Clerk on or about
April 27, 1984 the partnership provided:
1.
Pursuant to the terms of §7. 1 as set
forth in the original Certificate and
Agreement
of
Limited
Partnership,
said
agreement shall be amended to provide pursuant
3

to the election and determination of the
limited partners, that Granada, Inc. , as
attorney-in-fact for all limited partners
shall remain both as general partner and
attorney-in-fact for all limited partners.
(Appendix "A," R. 225).
7.

The property of the Bodenvest partnership was pledged to

secure a $75, 000. 00 loan from Dr. Luddington to Bodenvest, Ltd. by
a trust deed dated May 27, 1980, Exhibit n P-18" (Exhibit "D-65").
This trust deed is referred to in Bodenvest' s brief at page 9 as
the first Luddington trust deed.

Apparently it was really the

second Luddington trust deed.
8.

A prior trust

deed

in

favor of Luddington

had

been

granted by Bodenvest that encumbered its property to secure an
obligation

in the amount

of

$65,000. 00.

This

obligation was

apparently satisfied by Granada and the trust deed was reconveyed.
(R. 1100, p. 373).
9.
deed

in

On or about December 14, 1984 Bodenvest executed a trust
favor

obligation

of

of

the

Granada,

Petersens
Inc.

in

as
the

beneficiary
face

to

amount

secure

an

$455,300.00.

(Exhibit " P-13. " )
10.

C.

Dean

Larsen

was

substituted

trustee

under

the

$75, 000. 00 trust deed to Luddington and reconveyed same on or about
December

14,

1984, presumably

for the purpose

4

of putting

the

Petersens

in first position respecting the Bodenvest property.

(Exhibits "P-19" and "P-20" (Bodenvest Brief, pp. 10-11)).
11.

After recordation of the Petersen trust deed, Granada,

acting as general partner for Bodenvest, executed a new trust deed
dated May 14, 1985 in favor of Luddington in the face amount of
$150,000.00

securing

Bodenvest.

(Exhibit n P-14" (Bodenvest Brief, p. 11)).

12.

an obligation purportedly

of Granada

and

At the time the Bodenvest trust deed to Foothill was

given, C. Dean Larsen as trustee reconveyed the trust deed of May
14, 1985, in favor of Luddington (Exhibit "P-14") for the purpose
of putting Foothill in first position.

(See Deed of Reconveyance

dated March 12, 1986, Exhibit M P-15" ).
13.

Granada arranged with Meridian Title for an escrow in the

amount of $110,000.00 to induce Meridian to insure around the
Petersen trust deed and to provide that the Bodenvest trust deed to
Foothill

would

be in

first priority position.

The

Petersens

subsequently agreed to subordinate their trust deed to that of
Foothill on the Bodenvest property.

(Exhibit "D-71" (see Bodenvest

Brief, pp. 14-15, specifically footnote 7)).
14.

A further trust deed in favor of Luddington in the face

amount of $400,000.00 was recorded after the Foothill trust deed
was recorded.

(See Exhibit "P-22. '•)

5

15.

The limited partners of Bodenvest knew of the requirement

that there be a signed limited partnership agreement.

(R. 1100,

pp. 327-328).
16.

The limited partners realized that they had not signed

the limited partnership agreement.

(R. 1100, pp. 323, 327-328; R.

1099, pp. 261, 262).
17.

Both limited partners who testified at the trial claimed

to be limited partners in Bodenvest, Ltd. partnership, originally
through Valley Radiology Retirement Trust and later individually
through their professional corporations.

(R.

1099, p. 250; R.

1100, p. 311).
18.

Dr.

Baldwin

did

not

know

whether

Valley

Radiology

Retirement Trust had authorized Larsen to sign the Partnership
Certificate on its behalf or not.

(R. 1099, p. 263). Both limited

partners, Drs. Baldwin and Stevenson, testified that they left the
matter

of

taking

care

of

the

partnership

administering the partnership to Larsen.

documents

and

(R. 1100, pp. 327-328,

1099, pp. 266-267).
19.

The partners received K-l' s from the partnership which

showed interest income for Bodenvest, Ltd. for the years 1984, 1985
and 1986.

(R. 1100, p. 330; 1099, p. 266). The partnership showed

interest income for the year 1984 of $11,000.00, $31,000.00 for
1985 and $31,000.00 for 1986.

(R. 1099, pp. 231-232).
6

Interest

income came from various loans made by Bodenvest to other Granada
entities and was accrued although perhaps not paid.

(R. 1100, pp.

381-382).
20.

The limited partners never asked the general partner for

a review or audit of the books and records of Bodenvest from the
time that the partnership was started in 1976 to the date Granada
failed in 1987.

They just trusted Dean Larsen.

(R. 1099, p. 267).

(R. 1100, pp. 328-329).
21.

The partners never received a disbursement of funds from

Bodenvest relating to the sale of part of Bodenvest' s property or
otherwise.
property

The proceeds of that sale were a part of Bodenvest' s
loaned

by

intracompany transfer.
22.
6),

Bodenvest,

Ltd

to

Granada

through

an

(R. 1099, p. 259, R. 1100, p. 330).

Contrary to the statement made by appellant (Brief, p.

Bodenvest was not a "single purpose partnership."

Compare

paragraph 2. 2 of the Bodenvest Certificate and Agreement of Limited
Partnership with paragraph 2. 1.

It is undisputed that Bodenvest

engaged in a series of loan transactions whereby it borrowed and
lent money to various other partnerships controlled by Granada.
(See Bodenvest Brief, pp. 7-8, footnotes 2 and 3).
23.

Contrary to Bodenvest' s Brief, p. 6, Foothill did present

evidence that Larsen, particularly in his capacity as president of

7

Granada, had authority to act respecting Bodenvest.

(See infra.

Point I C iii (b), pp. 34-37).
24.

Contrary

to

Bodenvest' s

Brief,

pp.

6-7,

Bodenvest' s

accounting records were affected by the various loans made to and
by Bodenvest to various other Granada related entities as reflected
in the use of Bodenvest' s checking account as a "clearing account. "
(See Respondent's Brief, pp. 7-8 and footnote 2 and 3).

It is

undisputed that Granada accrued interest for Bodenvest and that,
whether

paid

or

not,

Bodenvest

recognized

interest

income

of

$11,000.00 for 1984, $31,000.00 for 1985 and $31,000.00 for 1986.
(R. 1099, pp. 230-232).

Interest income earned by Bodenvest was a

very large portion of its total income for 1984 through 1986 and is
not

a

small

or

insignificant

factor

earnings for those three years.
25.

in

terms

of

Bodenvest' s

(R. 1099, pp. 230-232).

Foothill further denies Bodenvest' s accusation that it

ignored facts which raised serious doubts about the accuracy of
financial

statements

received

from

Granada

or

Larsen.

(Respondent's Brief, p. 12). These factors have nothing to do with
the authority of Bodenvest to pledge its property to secure a loan
to Granada.
2 6.

It

(See Point I C iii (a), pp. 30-34, infra. ).
is

completely

untrue

that

Foothill

obtained

the

partnership documents of Bodenvest only to "dress up" the loan file
"so the authorities would not give Foothill a hard time about
8

making unsecured loans."

(Bodenvest Brief, pp. 13-14).

This

assertion is not supported by the citation appellant makes to the
record.

The

witness

testified

not

about

the

"partnership

documents" but speculated that, because utilizing raw land was
supposedly atypical for a short term loan transaction, he believed
that Foothill was "stuffing the collateral" in as an after thought
to "dress

up" the file.

This testimony is speculative and

contradicts the testimony of Grant to the effect that Foothill
required the security from Bodenvest to place Foothill in a first
priority position as a condition of making the loan.
pp. 4, 26, 50, 59-60).

Foothill insisted that it be in a first

position on this collateral.
record is inexcusable.
27.

(See R. 1098,

Bodenvest' s reckless misuse of the

(See R. 1099, pp. 293-94).

Contrary to Bodenvest's allegations that the issuance of

the trust deed on Bodenvest land was not approved by Granada' s
board of directors, both Apple and Jensen, who were directors and
officers of Granada at the time, testified that the transaction
whereby Bodenvest' s property was pledged to secure the Granada loan
and

the Granada

loan itself were

authorized

by Granada and

discussed by the directors of Granada, including Apple, Jensen and
C. Dean Larsen at weekly meetings held to discuss the business of
Granada, Inc.

(R. 1099, pp. 131, 171; R. 1099, pp. 209-210, 212).

While there may not have been a "formal" board meeting invoked
9

pursuant to notice, in fact the officers and directors of Granada,
Inc. met, discussed and authorized this transaction in a regularly
scheduled weekly meeting and there is no contrary evidence.

SUMMARY OF ARGUMENT
Bodenvest has failed to meet its burden under the applicable
standard of review on appeal and has failed to demonstrate why,
even if viewed in the light most favorable to the trial court, the
evidence is insufficient to support the Findings of Fact.

Further,

Bodenvest misapprehends the standard of review applicable to this
appeal.

Bodenvest has set forth, in its Brief, a standard of

review based upon former Utah Rule of Civil Procedure 72(a) which
was

repealed

applied.

in

1985.

That standard

of

review is

no

longer

Rather, the appropriate standard of review is established

by Utah Rule of Civil Procedure 52(a) which provides that "findings
of fact, whether based on oral or documentary evidence, shall not
be set aside unless clearly erroneous . . . "

(emphasis added).

This "clearly erroneous" standard of review applies regardless of
whether the case is characterized as one in equity or one in law.
Bodenvest

has

position nor has
clearly erroneous.

not

marshalled

it shown why the

the

evidence

opposing

court' s findings

its

below are

The standard of review is clear that in order

to challenge a Finding of Fact, the burden is on the appellant to
marshall all the evidence supporting the trial court' s findings and
10

then to demonstrate why, even viewing it in the light most
favorable to the trial court, the evidence is insufficient to
support the finding made.

(See cases cited, infra, at p. 11).

Appellant has failed to meet its threshold burden on appeal.
Contrary to Bodenvest' s conclusory arguments, the evidence
supports the findings of the trial court. In fact, Bodenvest makes
no reference respecting or challenging most of the court' s Findings
of Fact.

In the few instances where Bodenvest challenges the

court' s findings, whether by express reference or by implication,
such challenges are meritless and ignore the evidence which can be
marshalled to support the court' s findings of fact.
While not tying its arguments to specific factual findings of
the trial court, Bodenvest seeks to reargue the evidence it thinks
favors its position in three broad areas:

1) the knowledge of

Foothill respecting the authority of Granada, Inc. to act for
Bodenvest; 2) the authority of Dean Larsen and/or Granada to bind
Bodenvest argued in terms of actual or apparent authority; and 3)
the usual business

of Bodenvest in relation to the Foothill

transaction.
There is no basis for appellant's contention that "Foothill
knew enough to know or at least it should have known that Granada
was exceeding its authority. " Bodenvest has suggested no facts to
support this theory.

The record is devoid of evidence that
11

Foothill had any actual knowledge that Granada, Inc. and/or Larsen
were not authorized to pledge Bodenvest' s property to secure the
loan.

Rather, the findings of the trial court concerning Granada7 s

authority to execute the trust deed running to Foothill in this
transaction are clearly supported by the record.

Appellant has

produced no contrary evidence.
Bodenvest argues that Granada and/or Larsen lacked authority
to execute the trust deed on behalf of Bodenvest.

However,

Bodenvest has marshalled no evidence to demonstrate that the
findings

of

the

trial

court

relating

to

Granada/Larsen were improper or erroneous.

the

authority

of

To the contrary, the

evidence before the trial court established that Granada and Larsen
were authorized to execute the subject trust deed for Bodenvest.
From all indications in the record, the pledge of Bodenvest' s
property to secure the loan made by Foothill was apparently for
carrying on in the usual way the business of the partnership as
required by §48-1-6(1) U. C. A. , 1953.

The record in this case

suggests that the usual business of Bodenvest, Ltd. included
numerous loans to and borrowings from other Granada-controlled
entities by Bodenvest. Bodenvest has completely failed to marshall
any evidence to support its conclusory arguments that the Foothill
transaction was somehow "unusual."

12

Finally, appellant has failed to marshall any evidence that
would show that the trust deed is not an effective conveyance as
security for the Granada/Lars en note or to show that the trust deed
fails

for lack of consideration.

record

to support these

Rather than referencing the

arguments,

appellant

quotes

at length

numerous cases that are inapposite to the case at hand.
Because of appellant' s failure to meet its burden on appeal,
the trial court' s findings must not be disturbed.
ARGUMENT

POINT It
BQDENVEST HAS NOT MET ITS BURDEN UNDER THE
APPLICABLE STANDARD QE REVIEW ON AEEEAL
RESPECTING OVERTURNING THE COURT' S FINDINGS OF

FACT,
A.

BQDENVEST MISAPPREHENDS THE STANDARD OF REVIEW APPLICABLE
TO THIS APPEAL.

Appellant

Bodenvest,

Ltd.

("Bodenvest") has

set

forth

a

standard of review based upon former Utah Rule of Civil Procedure
72(a) which was repealed in 1985.

The cases cited by appellant on

pages 1 and 2 of its Brief reflect the interpretation given to that
Rule prior to its repeal.

Those cases stood for the proposition

that, in an equity case, the Supreme Court would review the facts
as well as the law and would reverse the District Court' s ruling

13

only if the evidence clearly preponderated against the court' s
findings.

However, that standard of review is no longer applied.

The appropriate standard of review is established by Utah Rule
of Civil Procedure 52(a) which provides that "findings of fact,
whether based on oral or documentary evidence, shall not be set
aside unless clearly erroneous . . . "
"clearly

erroneous"

standard

of

review

(emphasis added).
applies

This

regardless

of

whether the case is characterized as one in equity or one in law.
Reid v. Mutual of Omaha Insurance Co. .

lie

P. 2d 896, 899 (Utah

1989); Barker v. Francis, 741 P. 2d 548, 551 (Utah App. 1987).
B.

BODENVEST HAS NOT MARSHALLED THE EVIDENCE OPPOSING ITS
POSITION OR SHOWN WHY THE COURT1 S FINDINGS BELOW ARE
CLEARLY ERRONEOUS.

Before
findings

this

are

court can consider whether the trial

"clearly

erroneous",

substantial burden on appeal.

the

appellant

must

court' s
meet

a

It is well established:

. . . in order to challenge a finding of fact,
it is an appellant' s burden to marshall all
the evidence that suppor:s the court' s finding
and then demonstrate why, even viewing it in
the light most favorable to the court below,
it is insufficient to support the finding
made.
General Glass Corp. v. Mast Construction Co. , 766 P. 2d 429, 433 (Utah App. 1988).
See also Reid v. Mutual of Omaha Insurance Co. , 776 P. 2d 896, 899
(Utah 1978); Fitzgerald v. Critchfield, 744 P. 2d 301, 304 (Utah
App.
1361,

1987);

Harker v. Condominiums Forest Glen, Inc. , 740 P. 2d

1362 (Utah App. 1987); Ashton v. Ashton. 733 P. 2d 147, 150
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(Utah 1987); and Scharf v. BMJ Corp. , 700 P. 2d 1068, 1070 (Utah
1985).
Appellant' s burden is a heavy one and is "neither elective nor
optional."

Fitzgerald, 774 P. 2d at 304.

If appellant fails to

meet its threshold burden on appeal, the trial court' s findings
will not be disturbed, as excerpts from numerous cases set forth
below demonstrate:
On appeal, [appellant] repeatedly mischaracterizes the nature of the court' s findings and
makes legal and public policy arguments based
on what appellant claims the court below must
have found, instead of what the court did, in
fact, find as the operative facts in this
case.
. . . It is appellant Harker' s burden
to cite us to all the evidence in the record
that would support the determination reached
and then demonstrate why, even when viewed in
the light most favorable to the court below,
it is insufficient to support the finding
under attack.
(Citations omitted).
Appellant, in his confused attempt to present
issues of some substance on appeal, has made
no effort to carry this burden. We therefore
hold that the trial court' s findings of fact
are not clearly erroneous, and we will not
upset them on appeal. Harker v. Condominiums
Forest Glen. Inc. . 740 P. 2d 1361, 1362 (Utah
App. 1987).
Once again, appellants are attempting to
challenge this finding by rearguing the evidence. (Citation omitted). Under the "clearly erroneous" standard of review, we must give
due regard to the trial court' s opportunity to
judge the credibility of the witnesses. Utah
R. Civ. P. 52(a). We cannot set aside a trial
court' s finding of fact unless it is against
the clear weight of the evidence or we other15

wise reach a definite and firm conviction that
a mistake has been made.
(Citation omitted).
[Appellant] has not demonstrated either to us.
General Glass Corp. v. Mast Construction Co. ,
766 P. 2d 429, 436 (Utah App. 1988).
[Appellant] makes numerous arguments based on
the facts as he presented them to the trial
court, rather than on the facts as found by
that court. However, at no point does he even
discuss the detailed findings entered by the
lower court that contradict his factual assertions.
With respect to these matters, we
take as our starting point the trial court7 s
findings and not [appellant's] recitation of
the facts.
. . . [Appellant] has not begun
to carry that heavy burden. No where does he
marshall the evidence supporting his version
of the facts, much less the evidence supporting the trial court' s findings.
Under these
circumstances, we decline to further consider
[appellant's] attack on the factual findings.
Scharf v. BMG Corp. , 700 P. 2d 1068, 1069-70
(Utah 1985).
Appellant assails the sufficiency of the
evidence to support the trial judge' s findings
of fact.
His brief contains a heading
"FACTS," under which appellant has set forth
both parties' "versions" of the facts.
This
does not constitute a sufficient marshalling
of the evidence in support of the findings
made by the court below.
The requisite presentation of supporting evidence is also not
found in the argument portion of appellant' s
brief.
Appellant has, therefore, failed to
meet his threshold burden on appeal, one that
is neither elective not optional. Nor will we
perform this task for him. . . . We therefore
conclude that the trial court' s findings were
not clearly erroneous, Utah R. Civ. P. 52(a),
and affirm the $11,367.50 judgment entered
against appellant. Fitzgerald v. Critchfield,
744 P.2d 301, 304 (Utah App. 1987).
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Appellant has clearly failed in meeting its burden on appeal.
Far from marshalling all the evidence, appellant has ignored the
evidence which supports the court' s findings.

Appellant merely

attempts to reargue its position from the facts it believes support
its claims.
to

the

Appellant makes only occasional, fleeting references

findings.

substantially

The

presented

footnote 8, p. 27).

argument
in

a

against

Finding

footnote.

in

five

10

(Appellant' s

is

Brief,

Appellant admits that Finding No. 13 is true

and criticizes Finding No. 19 as being "vague".
criticized

No.

lines

on page

34.

None

Finding No. 20 is
of

the

evidence

supporting the finding is ever mentioned.
Appellant has failed to demonstrate that the evidence was
insufficient to support the few Findings mentioned in its brief.
Appellant

has

failed

Findings of Fact.

to

discuss

the

trial

court' s

remaining

As such, the trial court' s findings should not

be disturbed.
C.

CONTRARY TO BODENVEST' S CONCLUSORY ARGUMENTS,
EVIDENCE SUPPORTS THE FINDINGS OF THE TRIAL COURT.

THE

By failing to marshall the evidence and by failing, with scant
exceptions,

to identify

by number the Findings

of Fact which

appellant claims are erroneous, Bodenvest presents Foothill with a
difficult task in fashioning this response.

Foothill does not

suggest that the discussion which follows necessarily marshalls all
of the evidence which supports the trial court' s findings.
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That is

not Foothill's burden.

However, as will be demonstrated, there is

ample evidence to support the findings of the trial court in all
respects.
The only specific reference to Findings of Fact in Appellant' s
Brief are the following:
(i)
Challenges to Finding of Fact No. 10
found at page 2 7, footnote 8 and at page 40;
(ii) Reference to Finding of Fact No. 19 at
page 30 of Appellant' s Brief;
(iii) Challenge to Finding of Fact No. 20 at
page 33 of Appellant' s Brief.
(iv) Appellant also challenges Conclusion of
Law No. 2 at page 41 of its Brief.
Finding of Fact No. 11 appears to be challenged by implication
to the extent appellant asserts Foothill knew or should have known
Granada or Larsen lacked authority to execute and deliver the
Foothill trust deed.

(See p. 29 of Appellant' s Brief wherein

appellant acknowledges its case is not as strong as in the cases it
cites).

Yet Appellant still asserts, without discussing the

factual basis for its belief, that "Foothill knew enough to know,
or at least should have known, that Granada was exceeding its
authority."

As discussed hereafter, this "belief" on the part of

Appellant is unfounded and unsupported in the record.
there

is

no reference

Findings of Fact.

respecting

or challenging

Otherwise,
the court' s

Specifically, no reference is made to challenge
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Findings Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 12, 14, 15, 16, 17 and 18.
Appellant expressly admits the validity of Finding No. 13. (Brief,
p. 30).
In criticizing Finding of Fact No. 19, appellant asserts the
finding is "vague" without explanation. Appellant does not contest
the basis for Finding of Fact No. 19 as it is undisputed in the
record that the checking account of Bodenvest contained many
transactions which appeared to be loans back and forth between
various

Granada-controlled

entities

and Bodenvest.

Appellant

admits that Bodenvest executed the trust deeds in favor of Dr.
Luddington and Petersen Investors. As indicated below, Bodenvest' s
challenges to the court' s Findings are meritless and ignore the
evidence which can be marshalled to support them.
i)

BODENVEST FAILED TO MARSHALL THE EVIDENCE
RESPECTING FINDING OF FACT NO. 10: THE
EVIDENCE SUPPORTS FINDING OF FACT NO. 10.

Finding of Fact No. 10 provides:
10. Bodenvest
(by its
General
Partner
Granada, through its President, Larsen)
consented and agreed to encumber the Bodenvest
Real Property as evidenced by an Hypothecation
Statement dated April 23, 1986, executed by
Bodenvest.
(Exhibit "P-12").
Larry Grant,
Executive Vice President of Foothill reviewed
the Certificate and Agreement of Limited
Partnership (Exhibit "P-l") prior to execution
of the April Note and intended that the
Hypothecation Statement be authority from
Bodenvest to encumber its property for the
April Note executed by Granada and Larsen.
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(R. 1004).
In footnote 8 on page 27 of its Brief, Bodenvest contends that
the court' s finding that Grant received the Bodenvest partnership
agreement prior to making the loan by Foothill is
unsupported

by

the

evidence. "

In

questioning

"completely

this

finding,

appellant notes only Grant' s testimony that, at the time of his
deposition and at trial, he did not recall whether or not he had
received and/or reviewed a copy of Bodenvest' s Certificate at or
before the loan closing.

Appellant cites the transcript, R. 1098,

pp. 3 3 and 98 as support for this contention.
Grant is asked:
document
after

"I take it you don't recall if you got that

(Bodenvest's

this

At R. 1098, p. 33

loan was

limited partnership
made;

is

that

"That's correct, I don't recall."

agreement) before or

your testimony?"

Answer:

The citation to R. 1098, p. 98

appears to be an error.
Appellant' s reliance upon this statement of Mr. Grant at R.
1098, p. 33 ignores the evidence in the record which supports the
trial court' s Finding of Fact No. 10.

Grant also testified about

other documents found in the Foothill file.

Like the partnership

agreement, he could not recall at trial whether he specifically
reviewed other documents.

However, he stated that if documents

appeared in the Foothill file they were presumably part of the loan

20

application received and reviewed before the loan was made.

With

specific regard to the Partnership Certificate, Grant testified at
R.

10 98, p. 58, when asked whether he reviewed the partnership

agreement and was apprised of the business purposes set forth in
the agreement, "Well, as I have previously stated, I don't recall
reviewing the document or being involved specifically with the
document.

The fact they are in the file leads me to believe that

I did review them as was the normal procedure. "

(Emphasis added).

When asked about the normal practice of Foothill with respect to
requesting partnership agreements or similar documentation, Grant
testified, "Well, the general practice, whenever a partnership was
involved in borrowing, was that we would request to see a copy of
the Partnership Agreement."

(R.

1098, pp.

9-10).

When asked

whether that practice was followed respecting this particular loan,
Grant answered, "I know of no reason why it would not have been."
(R. 1098, p. 10). He was also asked whether it was the practice of
Foothill at that time, when deciding whether or not to originate a
loan, to review the Partnership Agreement and he answered "That
would be the general practice, yes," for the purpose of determining
the authority of the borrowers.

(R. 1098, p. 10).

See R. 1098, p. 32 respecting the financial statement of
Granada, Inc. wherein Grant testifies "I don't recall requesting or
receiving it. If it is in the file it is part of the application,
I presume. "
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Significantly, Wayne Jensen, Vice President of Granada, who
was responsible in part for communicating with Grant about the
Foothill loan, when asked if he recalled providing a copy of the
partnership agreement to Mr. Grant answered, "I don't [recall], but
it would be normal to have a complete package as they [Foothill]
required.11

(R. 1099, p. 140).

With respect to the financial

statements of Granada, Jensen was asked if he recalled providing
that information and he responded, "Not in specific, but it would
have been normal course of business for me to do that."

(Id.).

From this testimony it was reasonable for the trial court to
conclude that Foothill had the partnership agreement prior to
making the loan, based upon Grant' s testimony that it was normal
procedure to receive partnership

agreements when partnerships

requested loans or pledged assets to secure loans and that it was
normal procedure for him to review the same prior to the closing of
such loans.
file.

The partnership agreement was found in Foothill' s

Grant merely could not recall at the time he testified,

several years after the transaction, whether he specifically had
reviewed

the

partnership

document

or

not.

Perhaps

most

significantly, there is absolutely no evidence in the record to
suggest that Foothill did not receive or review the partnership
agreement prior to the closing of the loan.

No witness testified

that he or she produced the partnership agreement to Foothill at
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some time after the loan was made.

There is no basis in the record

to dispute the court' s finding, let alone establish that it was
"clearly erroneous. '*
Bodenvest also objects to Finding No. 10 at page 40 of its
Brief respecting the Hypothecation Statement (Exhibit P-12).
that

document,

deliver

to

Bodenvest promised

Foothill

Thrift,

to execute,

as

beneficiary,

acknowledge
a

trust

By
and
deed

hypothecating title and interest to the Bodenvest property pledged
as collateral for the Foothill loan to Granada, Inc.
No.

10, the court

At Finding

found both that Bodenvest had executed the

Hypothecation Statement (by its general partner Granada, through
its president, Larsen) and that the Hypothecation Statement was
intended by Foothill to be authority from Bodenvest to encumber its
property for the note executed by Granada and Larsen.
Fact No.

10, R.

1004).

(Finding of

Bodenvest argues that this Finding is

contrary to the language of the Hypothecation Statement itself.
Once

again,

Bodenvest

marshalls

no

contention respecting this Finding.

evidence

to

support

its

The evidence supports the

court' s Finding.
There is no question that the Hypothecation Statement was
signed by Bodenvest, by its general partner Granada, through its
president Larsen.

No witness questioned Larsen' s execution of that

document nor the fact that the same was prepared by Foothill and
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required as a condition of making this loan.

Larry Grant, the loan

officer at Foothill, was asked about the Hypothecation Statement at
R. 1098, pp. 8-9.

He identified the parties to the document as

Foothill Thrift, Bodenvest, Ltd. , a Utah limited partnership, and
Granada, Inc. , general partner, by C. Dean Larsen, President of
Granada.

He testified it was signed by C. Dean Larsen as President

of Granada, Inc. for Bodenvest, Ltd. When asked about the practice
of Foothill

regarding Hypothecation Statements, he testified:

" Hypothecation Statement is taken from a party which is pledging
collateral for another party's loan."

(R. 1098, p. 9).

He was

asked about the purpose (intent) for this particular Hypothecation
Statement and he answered "I believe that the intent was that
Bodenvest was pledging property for a loan for Granada by Granada,
Inc."

(R. 1098, p. 9).
There was also testimony that the Hypothecation Statement had

been changed.

It originally read "For valuable consideration, and

as an inducement to Foothill Thrift to loan money and grant credit
from time to time to Granada, Inc. , the undersigned promises to
execute, acknowledge and deliver to Foothill Thrift a trust deed,"
etc.

(emphasis added).

The change was a "striking over" or

"whiting out" of "Granada, Inc." and substitution of "Bodenvest,
Ltd. , a Utah Limited Partnership by Granada, Inc. , General Partner
C. Dean Larsen, President. " At R. 1098, pp. 12-13, Grant was asked
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whether he was aware that the Hypothecation Statement contained any
errors and he answered that there was a potential error or at least
a strikeover on that document.

(R. 1098, p. 13). He acknowledged

that the document was in error given its purpose, to the extent the
party that was to be granted credit was identified as Bodenvest
instead of Granada, Inc.

(R. 1098, pp. 13-14).

He verified that

this document was tied to this particular loan transaction and
noted the appearance of the loan number on page 2 of the document.
(R.

1098, p.

14).

At R.

1098, p.

16, Grant testified:

" [b]y

looking at the back of the document, holding it up to the light,
one can see through the strikeover that the name Granada, Inc. was
typed on the space where the name Bodenvest is now appearing. "

No

witness was able to offer an explanation for this change on the
document.

However, when asked respecting this matter, "Do you know

whether or not Foothill, in its practice, its loan practices, would
have obtained a Hypothecation Statement if the borrower were simply
pledging its own property," Mr. Grant testified, "If the borrower
were pledging their own property there would be no need for this
document."

(R. 1098, p. 16).

Contrary to assertions in appellant's Brief (p. 40), there was
testimony of the possibility of a mutual mistake respecting the
filling out of the Hypothecation Statement.

Nevertheless, it was

clear from Mr. Grant' s testimony, and no witness testified to the
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contrary,

that

the

intent

of

Foothill

in

obtaining

the

Hypothecation Statement was to insure that Bodenvest, as trustor,
consented to pledging its property to secure the loan of Granada,
Inc. and that Granada, Inc. , as General Partner of Bodenvest, had
authority to execute the trust deed on behalf of Bodenvest.

Far

from being "clearly erroneous" Finding of Fact No- 10 is supported
by the evidence in this case.

No evidence of record contradicts

Finding of Fact No. 10.
ii)

BODENVEST FAILED TO MARSHALL THE EVIDENCE
RESPECTING FINDING OF FACT NO. 20: THE
EVIDENCE SUPPORTS FINDING OF FACT NO. 20.

At pages 33 and 34 of its Brief, Bodenvest challenges Finding
of Fact No. 20 which states:
The limited partners of Bodenvest allowed
Larsen to sign the Certificate and Agreement
of Limited Partnership (Exhibit "P-l") which
became a public, recorded document telling the
world that Larsen was clothed with actual or
apparent authority on behalf of such limited
partners in matters related to Bodenvest.
(R. 1006).
Once again, Bodenvest has failed to marshall the evidence
which

supports

this

Finding

or

to

even

discuss

it.

It

is

undisputed that Larsen signed the Limited Partnership Certificate
as "administrator" or "trustee" for the limited partners.

(See

Limited Partnership Certificate, Appendix "A", Exhibit "P-l" and
"D-36. ")

The question is whether the limited partners "allowed"
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Larsen to do this.

Bodenvest asserts that Larsen took "an improper

shortcut in signing" the Partnership Certificate.
Brief, p. 34).
partners

knew

(Appellant' s

The evidence of record suggests that the limited
or

should

have

known

that

Larsen

signed

the

Partnership Certificate on their behalf, and that they acquiesced
in this behavior, or "allowed"

Larsen to do it.

The evidence

indicates that the limiteds turned partnership affairs over to
Larsen entirely and abdicated any responsibility for controlling or
policing Larsen and Granada in the operation of the business of
Bodenvest,

even

to

the

extent

of

signing

the

partnership

Limited

Partnership

certificate.
The

limited

partners

understood

Agreements must be in writing.

that

(R. 1100, p. 327).

In fact they

understood that the limited partnership agreement for Bodenvest
would be in writing.

(Id. ).

When asked whether he ever signed any

Bodenvest Partnership Agreement, Dr. Stevenson answered, "I can't
recall that specifically."

When asked whether he left the

(IJL).

setting up of the Bodenvest partnership to Dean Larsen, including
signing

whatever

was

necessary

to

be

signed,

Dr.

Stevenson

testified "We did leave some matters in Dean Larsen's hand at the
time of our formation of the trust."

(R. 1100, p. 328). While he

knew that a limited partnership agreement would be in writing, he
really didn't know who had signed it for him.
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(R. 1100, p. 328).

When pressed about whether he left it up to Dean Larsen to handle
the matter of signing the partnership
admitted, "Apparently, we did."

agreement

Dr.

Stevenson

(R. 1100, p. 328).

Likewise, Dr. George Nicholas Baldwin admitted that he didn' t
sign anything regarding his partnership interest.
265-266).

(R. 1099, p.

He admitted that he signed no document that would let

anyone else know, from the public records, that Baldwin was trustee
of his own retirement trust or a limited partner in Bodenvest.
1099, p. 265).

(R.

Dr. Baldwin did not know whether he or any of his

partners in the Valley Radiology Retirement Trust ever executed a
partnership agreement in Bodenvest.

(R. 1099, p. 261). When asked

whether he ever authorized Dean Larsen to sign for him or for his
trust in any capacity, Dr. Baldwin testified that while he did not
authorize Larsen to sign on behalf of G. Nicholas Baldwin, P. C. , he
did not know whether Larsen had been authorized to sign respecting
the original limited partner, Valley Radiology Retirement Trust.
(R. 1099, p. 263).
Both

Dr.

Baldwin

and

Dr.

Stevenson

entrusted certain matters to Dean Larsen.

testified

that

they

(R. 1099, p. 267; R.

1100, pp. 328, 329). Neither of the limited partners who testified
at this trial ever requested an accounting of or access to the
financial information of the limited partnership.
267; R. 1100, pp. 329, 336).
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(R. 1099, p.

The only evidence offered by Bodenvest to demonstrate that
Finding No. 20 is "clearly erroneous" is the partners "claim" that
they were actually unaware that Larsen had signed for them.

This

"claim" is self-serving and makes no sense in light of the limited
partner' s

testimony

that

they

understood

that

a

partnership

agreement must be in writing and signed, that they knew that they
had not signed the written partnership agreement and that they
trusted Larsen in these matters and "apparently left it up to him. "
(R. 1100, p. 328).
the

limited

The evidence supports the court's finding that

partners

of

Bodenvest

allowed

Larsen to sign the

Certificate and Agreement of Limited Partnership, which told the
world "that Larsen was clothed with actual or apparent authority on
behalf of such limited partners in matters related to Bodenvest. "
(Finding of Fact No. 20, R. 1006).2

Bodenvest also claims that whether or not the limited
partners allowed Larsen to sign the Limited Partnership Certificate
"begs the question of Granada's authority."
Granada's actual
authority is governed by the partnership agreement (Exhibit "P-l")
and by Utah statute, specifically §§48-1-6 and 48-2-9, U. C. A.
(1953).
There is no question from the provisions of the
partnership agreement (Exhibit "P-l") and the statute that Granada,
as general partner of Bodenvest, had authority to encumber
Bodenvest' s property.
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iii) THE EVIDENCE OF RECORD SUPPORTS THE COURT' S
FINDINGS
DESPITE
BODENVEST' S
ARGUMENTS
UNSPECIFIC TO PARTICULAR FINDINGS OF FACT OR
CONCLUSIONS OF LAW.
While

Bodenvest does

not tie these arguments

to specific

factual findings of the trial court, challenges can be discerned
respecting

at least three broad areas implicit in the court' s

findings:

(1) the knowledge of Foothill respecting the authority

of Granada, Inc. to act for Bodenvest; (2) the authority of Dean
Larsen and/or Granada to bind Bodenvest argued in terms of actual
or apparent authority; and (3) the usual business of Bodenvest in
relation

to

marshalling

the
the

Foothill

transaction.

evidence

supporting

explaining

why

the

court's

appellant

seeks

to

reargue

findings

Once
the

are

the evidence

again,

court' s
"clearly

it thinks

without

ruling

or

erroneous,"
favors

its

position.
a)

THERE IS NO BASIS
FOR
APPELLANT'S
CONTENTION THAT "FOOTHILL KNEW ENOUGH TO
KNOW OR AT LEAST IT SHOULD HAVE KNOWN
THAT
GRANADA
WAS
EXCEEDING
ITS
AUTHORITY."
(BODENVEST BRIEF, P. 29).

Bodenvest has suggested no facts from which to conclude that
Foothill in any respect knew or should have known that Granada was
exceeding its authority in pledging Bodenvest' s property to secure
the Foothill loan.

There is absolutely no basis for appellant' s

outrageous assertion that Foothill "was a willing participant in
Granada's breach of fiduciary duty."
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(Bodenvest Brief, p. 29).

The testimony of Larry Grant establishes that Foothill had no
reason to question Granada' s authority
property to secure the loan.
previously

discussed)

that

to pledge Bodenvest' s

The court properly
Foothill

reviewed

partnership agreement prior to making this loan.
No. 10, R 1004).

found

the

(as

limited

(Finding of Fact

The limited partnership agreement authorized

Granada, Inc. as general partner to make loans and to pledge
partnership property to secure those loans.
15.2 (B) and (I)).

(Appendix A, para.

The powers of the general partner are broad.

The purpose and scope of the partnership is not limited to
acquisition

of

the

property

purchased

Certificate

and Agreement of Limited

by

Bodenvest.

Partnership, para.

(See
2. 2)

Paragraph 15.2 (I) specifically authorized the general partner to
borrow money from banks, or other lending institutions and to
hypothecate

the assets

of the limited partnership

to secure

repayment of borrowed sums:
and no bank, other lending institution or
other lender to which application is made for
loan by the general partner shall be required
to inquire as to the purposes for which such
loan is sought, and as between this limited
partnership and such bank, other lending
institution or other lender, it shall be
conclusively presumed that the proceeds of
such loan are to be and will be used for the
purposes authorized under this agreement.
(Partnership Agreement, Appendix A, para. 15. 2

(D).
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By failing to sign the limited partnership agreement and by
permitting Larsen to do it for them, and recognizing as they did
that a signed writing was required to form a limited partnership,
the

limited

partners

clothed

Larsen

Bodenvest and to pledge its assets.
there was

no one else to

with

authority

to

bind

Indeed, on the public record

contact to verify

Granada, Inc. besides Granada, Inc. and Larsen.

the authority

of

The partnership

agreement and amendments were signed by Larsen as administrator or
trustee for the limited partners.

Granada, Inc. in fact was given

a power of attorney by the Amendment to the Limited Partnership
Certificate dated December 30, 1982.

(R. p. 225).:

"Pursuant to the terms of §7. 1 as set forth in
the original Certificate and Agreement of
Limited Partnership, said agreement shall be
amended to provide pursuant to the election
and determination of the limited partners,
that Granada, Inc. , as attorney-in-fact for
all limited partners shall remain both as
general partner and attorney-in-fact for all
limited partners. " (Amendment to Certificate
and Agreement of Limited Partnership dated
December 30, 1982 filed with the Salt Lake
County Recorder on August 27, 1984, R. 225,
Appendix B).
It is undisputed that Bodenvest had pledged its property to
secure loans to Granada in the past through the Luddington trust
deeds and the Petersen trust deed.

These trust deeds were both of

record at the time the Foothill trust deed was given.

There had

been at least two prior Luddington trust deeds and one trust deed
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in favor of Petersen as beneficiary recorded before the Foothill
trust

deed

was

recorded.

The

Petersen

trust

deed

indicated

specifically on its face that it had been given to secure a note
made by Granada, Inc.

The Luddington trust deeds indicated that

the note was made by Granada, Inc. and Bodenvest.

The evidence is

undisputed that Meridian Title knew of these transactions and, in
connection with insuring the Foothill trust deed in first position,
it made arrangements for the subordination of the Petersen trust
deed.

(R. 1099, pp. 89-90, 94).

The Luddington trust deed was

reconveyed by Larsen to insure Foothill first position and a new
trust deed was given thereafter by Bodenvest in favor of Luddington
to effectively subordinate Luddington to Foothill.

These prior

transactions made the Foothill transaction appear to be a routine
Bodenvest partnership transaction.

These transactions suggested

that Granada, Inc. was merely carrying on Bodenvest' s business in
the

usual

way

when

it

pledged

Bodenvest

property

to

secure

Foothill' s loan to Granada.
From these facts, there is nothing to suggest that Foothill
knew or should have known that Granada, Inc. was exceeding its
authority

by pledging

Bodenvest property

to secure

a loan to

Granada.
On the other side of the scale, the record is devoid of
evidence that Foothill had any actual knowledge that Granada, Inc.
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and/or Larsen were not authorized to pledge Bodenvest' s property to
secure the loan.

Bodenvest points to a number of factors which it

claims "should" have raised questions with Foothill respecting this
transaction.

(Bodenvest

Brief, pp.

41-43).

However, these

factors, including an allegedly "out-of-date, weak balance sheet"
of Granada, "warning signs" in Larsen's

financial statements,

"using raw land to secure a short term debt" and "failing to obtain
payment from known sources of repayment" provide no information
about any lack of authority by Granada, Inc. to pledge Bodenvest7 s
property to secure the Foothill loan.

Whether or not the loan to

Granada, Inc. itself was ill-advised has nothing to do with
Granada' s authority to pledge Bodenvest property to secure its
loan.

None of these factors suggest Foothill knew or had reason to

know that Granada was allegedly exceeding its authority or acting
in an unusual way.

These factors are simply irrelevant to the

issues

court.

before this

The findings

of the trial court

respecting Granada' s authority to execute the trust deed running to
Foothill in this transaction are clearly supported by the record.
Appellant has produced no contrary evidence.
b)

GRANADA/LARSEN WERE AUTHORIZED TO BIND
BODENVEST IN EXECUTING THE TRUST DEED AND
THE HYPOTHECATION STATEMENT.

Bodenvest argues that Granada and/or Larsen lacked authority
to execute the trust deed for Bodenvest (Bodenvest's Brief, p. 24).
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As general partner of Bodenvest, Granada was clearly authorized to
execute the trust deed.

Express authority for the transaction was

provided in the limited partnership agreement under the provisions
of paragraphs 2.2 (broad purposes of the partnership), paragraph
9. 1 (the general partner shall manage the property and partnership
activities),

paragraph

15.1

(general

partner

shall

be

solely

responsible for the management of the partnership business with all
rights

and

powers

generally

conferred

by

law

or

necessary,

advisable or consistent in connection therewith), paragraph 15.2B
(general partner may borrow money, and if security is required
therefor, may mortgage or lien any portion of the property of the
partnership), paragraph 15.21

(general partner may borrow money

from banks or other lending institutions

and lenders to which

application is made shall not be required to inquire as to purposes
for which loan is sought and may conclusively presume that the
proceeds of such loan are to be and will be used for the purposes
authorized under the partnership agreement).

(Appendix A ) .

Further, by statute:
Every partner is an agent of the partnership
for the purpose of its business, and the act
of every partner, including the execution in
the partnership name of any instrument for
apparently carrying on in the usual way the
business of the partnership of which he is a
member, binds the partnership, unless the
partner so acting has in fact no authority to
act for the partnership in the particular
matter and the person with whom he is dealing
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has knowledge of the fact that he has no such
authority.
48-1-6(1) U. C. A. , 1953.
The public record respecting this partnership identified no
one except Granada, Inc. and C. Dean Larsen (as administrator or
trustee

for the various limited partners).

execution
limited

of

the partnership

partners

made

it

certificate

impossible

for

By acquiescing in
by

Dean

anyone

in

Larsen,

the

Foothill' s

position to inquire of them as to whether or not Larsen and/or
Granada had authority to execute the documents pledging Bodenvest' s
property to secure the loan made by Foothill.

From the partnership

documents of record, third parties such as Foothill dealing at arms
length with Bodenvest could only presume that Larsen and Granada
had authority.
both

actual,

There was no one else of record to ask.
express

authority

(pursuant

to

Agreement and statute) and apparent authority

the

Larsen had
Partnership

(by virtue of the

acquiescence of the limited partners in Larsen' s execution of the
partnership documents filed of record with the Salt Lake County
Recorder) to bind Bodenvest in pledging its property to Foothill.
Bodenvest says it is "not aware of any serious contention on
the part of Foothill that Granada had actual authority to execute
the Foothill trust deed.11
11

(Bodenvest Brief, p. 27).

awareness" aside, this is not true.

Larsen and Granada, Inc. had

actual authority to execute the trust deed.
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Bodenvest's

That authority is

implicit, if not express, in the findings of the trial court.
Bodenvest has not marshalled the evidence and demonstrated that
these

Findings

erroneous.

of

the

trial

court

were

clearly

improper

or

To the contrary, the evidence before the court at trial

clearly established that Granada and Larsen were authorized and did
execute the subject trust deed for Bodenvest, Ltd.
c)

FROM ALL INDICATIONS IN THE RECORD, THE
PLEDGE OF BODENVEST PROPERTY TO SECURE
THE LOAN MADE BY FOOTHILL WAS APPARENTLY
FOR CARRYING ON IN THE USUAL WAY THE
BUSINESS OF THE PARTNERSHIP (48-1-6(1)
U. C. A. , 1953).

The record in this case suggests that the usual business of
Bodenvest, Ltd. included numerous loans to and borrowings
other Granada controlled-entities by Bodenvest.

from

As acknowledged in

Appellant' s Brief, pp. 7 and 8, especially footnotes 2 and 3, the
checking account of Bodenvest was used as a conduit for loans to
and

from

other

partnerships

controlled

by

Granada.

Indeed,

(See Finding No. 20, Larsen was clothed with actual or
apparent authority on behalf of such limited partners in matters
related to Bodenvest; Finding No. 10, Bodenvest, (by its general
partner Granada, through its president Larsen) consented and agreed
to encumber the Bodenvest real property as evidenced by an
Hypothecation Statement dated April 23, 1986 executed by Bodenvest
(Exhibit "P-12")); Finding No. 9, defendant Bodenvest, through its
general partner Granada, by its president Larsen, made, executed
and delivered to Foothill that certain Trust Deed with Assignment
of Rents dated April 23, 1986 wherein and whereby Bodenvest as
trustor did convey to William G. Marsden, an attorney, as trustee,
with Foothill Thrift as beneficiary, the real property described
therein (Exhibit "P-ll" ).)
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Bodenvest's checking account was used as a "clearing account" for
a number of loan transactions.
Bodenvest

(Bodenvest Brief, p. 7).

While

attempts to argue that its accounting records were

unaffected by these transactions and Bodenvest had no need to
borrow money, the fact is that Bodenvest accrued income respecting
these transactions (see Statement of Facts above, paragraphs 18 and
23).
The prior Luddington and Petersen trust deeds which were of
record at the time the Foothill trust deed was given suggest it was
Bodenvest' s regular practice to pledge its property to secure loans
in favor of Granada. 4

From this history, it cannot be said that

the loan by Foothill to Granada, Inc. , secured by the property of
Bodenvest,

was

an

unusual

transaction

for

Bodenvest

or

a

transaction not apparently for carrying on Bodenvest' s business in
the usual way.

See 48-1-6(1) U. C. A. , 1953.
POINT II.

THE CASES CITED BY BODENVEST TO INVALIDATE
FOOTHILLS TRUST DEED ARE INAPPOSITE TO THE
FACTS HERE.
Appellant argues that the transaction was so "unusual" that
Foothill

had a duty to investigate

4

and the burden to prove

The similarity between the Foothill transaction and the
Peterson transaction should not go unnoticed. The Peterson trust
deed also secured a loan made to Granada, Inc. , general partner of
Bodenvest.
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Granada' s authority.
demonstrating

its

Rather than marshalling the evidence and
insufficiency,

appellant

quotes

at

length

numerous cases that are inapposite to the case at hand.
In Peterson v. Armstrong, 66 P. 767 (Utah 1901), for example,
a partner of a lumber company, unbeknownst to his partner, entered
into an agreement to purchase residential real estate and had the
agreement made and the deed executed, not in the partnership name,
but in the name of his unknowing partner.
absolutely no reference to the partnership.

The agreement made
The court did not hold

the unknowing partner liable on the contract purportedly made in
his name.

At any rate, the signing partner' s actions were clearly

outside the ordinary or apparent scope of the partnership business.
The Peterson factual scenario is widely disparate to the facts in
this case.
Appellant suggests Chelsea National Bank v. Lincoln Plaza
Towers Associates, 461 N. Y. S. 2d 328 (A. D. 1 Dept. 1983) is very
close on its facts to this case.

This is not true.

In Chelsea,

one general partner executed a personal guarantee on a $100,000. 00
loan.

The Limited Partnership Agreement contained a provision that

all actions by the general partners must be by unanimous consent.
The court found that this provision was indicative of a lack of
actual authority by the signing partner.

The bank in Chelsea,

never examined the Limited Partnership Agreement.
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This led the

court to find that the guarantee was not binding upon the limited
partnership.
The facts in the Chelsea case are distinguishable.
is undisputed

that the loan was

partner of Bodenvest.

Here, it

executed by the sole

general

The Certificate and Agreement of Limited

Partnership was in the bank' s loan file.

Appellant has marshalled

no evidence to indicate that Foothill did not examine the document.
The

Limited

Partnership

Agreement

clearly

indicated

that

the

general partner had actual authority to borrow money and pledge the
partnership property as collateral and:
no bank, other lending institution or other
lender to which application is made for loan
by the general partner shall be required to
inquire as to the purposes for which such loan
is sought, and as between this limited
partnership and such bank, other lending
institution or other lender, it shall be
conclusively presumed that the proceeds of
such loan are to be and will be used for the
purposes authorized under this agreement.
(Appendix "A," Partnership Agreement §15.2 I).
Appellant

has

cited

no

authority

that

requires

a

lender

to

investigate beyond the clear language of the Limited Partnership
Agreement to determine the general partners' actual authority.
Gustafson v. Gustafson, 734 P. 2d 949 (Wash. App. 1987), is
totally inapposite.

There, the bank colluded with the general

partner and was a willing participant in the looting of the limited
partnership.

The bank acted with full knowledge of the equitable
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rights

of the limited

partner.

Because

of the bank' s own

wrongdoing, the court refused to allow it to seek refuge under the
rule that a partner acting in the apparent scope of the business of
a partnership can give good title to the purchaser of real estate.
Not a shred of evidence was presented in this case to implicate
Foothill in any collusive activities.

It is undisputed that

Foothill acted at all times in good faith in this transaction.
Gustafson does not aid Bodenvest under the facts here.
Bole v. Lyle, 287 S. W. 2d 931 (Tenn. 1955) is cited for the
proposition that the Foothill trust deed is not binding unless it
was within the real scope of Bodenvest' s business as determined
from

all

the

facts

and

circumstances.

Despite

appellant' s

protestations to the contrary, there is no evidence that the
Foothill transaction was not part of the ordinary
Bodenvest' s business.

course of

In fact, the Bole case states:

If the act is embraced within the partnership
business or incident to such business according to the ordinary and usual course of conducting it, the partnership is bound regardless of whether the partner, in performing the
act, proceeds in good faith or bad faith
toward his co-partners. id. at 933.
Appellant has brought forth nothing to indicate that Foothill knew
that

this

transaction was

partnership business.
the

scope

of

anything

other than incidental to

To merely claim that "it would be absurd if

Bodenvest's

business
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were

determined

by

other

instances of Granada' s unauthorized conduct" (Appellant Brief, p.
30), does not vitiate the fact that the Foothill transaction was
not unusual for Bodenvest.

Whether it is unfortunate or not for

Bodenvest, it is the nature and quality of the partnership' s prior
actions and history that establish the ordinary and usual course of
its

business,

not

whether

those

actions

are

later

viewed

as

wrongful by the partners inter se.
Appellant devotes more than two pages of its brief to lengthy
quotations from Oriental Commercial & Shipping v. Rosseel, N. V. .
702 F. Supp. 1005 (S. D. N. Y. 1988) as a replacement for postulating
an argument that Foothill had no knowledge of the Petersen or
Luddington trust deeds and related transactions and thus could not
rely upon them to represent the "apparent" business of Bodenvest.5
Appellant

fails to set forth the significance

recitation of New York agency law.

of this lengthy

Appellant has failed to tie

this case to anything that would demonstrate that the evidence was
insufficient to support the trial court' s findings.

See discussion of these trust deeds above, pp. 32-33 and
37-38. It is undisputed that these trust deeds were recorded and
known to Meridian Title which acted for Foothill to insure first
priority for Foothill' s trust deed on the Bodenvest property.
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POINT III,
THE TRUST DEED IS AN EFFECTIVE CONVEYANCE AS
SECURITY FOR THE GRANADA/LARS EN NOTE OR. IN
THE ALTERNATIVE, SHOULD BE OPERATIVE AS A

MORTGAGE,
Bodenvest
effective

argues

conveyance

that
as

the Foothill

security

for

trust

the

deed

is

not

Granada/Larsen

an

note

because the trust deed does not name Granada and because the trust
deed was given to secure debt or obligation of a person other than
the trustor.

No cases are cited by Bodenvest for this proposition.

Rather, Bodenvest relies solely upon the statutory provisions at
57-1-19 and 57-1-20 U. C. A. (1953 as amended).
The trust deed specifically identifies the amount of the note
which it was to secure.

It identifies the property, the trustor,

the trustee and the beneficiary of the trust deed.

There is no

question as to the obligation which the trust deed secures.
parties

to

the

transaction

including

Foothill

as

The

beneficiary,

Bodenvest as trustor, and Granada, Inc. as its general partner,
clearly understood that Bodenvest was pledging its property to
secure

the

loan

made

by

Foothill

to

Granada,

Inc.

The

Hypothecation Statement was obtained from Bodenvest for that very
purpose.
pp.

(See Argument respecting Finding of Fact No. 10, supra,

19-26).

The trust deed is effective as a title conveyance

pursuant to the provisions of 57-1-19(3).
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The court specifically found at Conclusion of Law No. 2, R. p.
1007 that "any minor defects in the Foothill trust deed are not
material."
particularly

This

conclusion

under the

rule

of

the

court

of General

Glass

was

warranted,

Corp.

Construction, et al. , 766 P. 2d 429 (Utah App. 1988).

v.

Mast

In that case

the court considered the validity of a trust deed given to secure
a promissory note under circumstances where certain blanks on the
trust deed had not been filled in.

There the trust deed failed to

name a trustee and the blanks for the date, amount and due date of
the note were missing.

These problems are far more severe than a

mere failure to identify Granada, Inc. as the maker of the note
secured by the deed of trust.
While the Court of Appeals in General Class agreed with the
trial

court that the trust deed was ineffective

as a title

conveying instrument and thus invalid as a trust deed under 57-119(3),

the

court

agreed

with

the

trial

court's

alternative

conclusion that the trust deed was operative as a mortgage despite
the defects in the document.

To establish a valid mortgage

requires only that there be in existence a legal debt or obligation
with a specific amount owing but there is no requirement that such
an instrument specify the amount of indebtedness and no particular
form is necessary as long as the writing shows the intent of the
parties to create a valid legal mortgage.
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766 P. 2d at 432, citing

Banaerter v. Poulton, 663 P. 2d 100 (Utah 1983) and Bvbee v. Stuart,
112 U. 462, 189 P. 2d 118 (1948).
The court noted in the General Glass case the parties' clear
intention that the lender be given an interest in the property to
secure repayment of its loan.

As in General Glass, here there is

no question that as between Foothill, Granada and Bodenvest, there
was an intent to give Foothill an interest in the property to
secure repayment of the loan.
General

Glass,

this

court

Just as the court concluded in

should

conclude

that

despite

any

technical deficiencies, the instrument is a valid legal mortgage
giving Foothill a lien against the property as security for
repayment of the loan, irrespective of any failure to identify
Granada as the maker of the note secured by the trust deed.

See

General Glass Corp. v. Mast Construction, 766 P. 2d 433.
Notably, in this action Foothill sought judicial foreclosure
of its trust deed as a mortgage pursuant to the election allowed
under U. C. A. 57-1-23, 1953 (R. 316-322) (Bodenvest Brief, p. 4).
The alleged defects of which Bodenvest complains respecting the
trust deed do not render it ineffective to convey title to the
trustee for the benefit of Foothill. Because there is no confusion
as to which note the Bodenvest trust deed secured and because it
was the intention of the parties to grant Foothill a security
interest in the Bodenvest land as collateral for the Foothill loan,
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it is appropriate that the trust deed be upheld as a mortgage in
any

event.

Appellant

has

marshalled

no

evidence

to

suggest

otherwise.

POINT IV,
APPELLANT HAS FAILED TO MARSHALL M Y EVIDENCE
THAT

THE

TRUST

DEED

FAILS

FOR

LACK

the

trust

deed

in

OF

CONSIDERATION,
Bodenvest

argues

that

unenforceable due to lack of consideration.

this

case

is

Appellant has failed

to offer any evidence that such an argument is supported by the
record.

Rather, Appellant cites several cases which state a theory

of law contrary to appellant' s position.
Appellant cites Riddle v. La Salle National Bank, 180 N. E. 2d
719 (111. App. 1962) for the proposition:
The consideration for a mortgage need not move
directly from the mortgagee to the mortgagor.
The consideration may consist in a loan to a
third person. If, at the mortgagor' s request,
any detriment, loss or damage is sustained by
the mortgagee or if any advantage, profit or
benefit is conferred on or accrues to the
mortgagor, there is sufficient consideration
to support the mortgage. Id. at 721.
Foothill agrees with this legal precept.

Sufficient evidence

was presented to the trial court to demonstrate that there was
adequate

consideration

for

the

Bodenvest

trust

deed.

It

is

undisputed that Foothill loaned Granada the sum of $250,000.00 and
that Foothill would not have made this loan but for the pledge of
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the property by Bodenvest as security for the loan.

Bodenvest' s

actions induced Foothill to make the loan to Granada.
was adequate consideration in this transaction.
presented

Appellant has

no evidence to indicate that there was a lack of

consideration.
argument

Thus there

and

The authority cited by Bodenvest contradicts its
supports

Foothill' s

position

on

the

issue

of

cons i derati on.
CONCLUSION
Appellant has failed to meet its burden on appeal to marshall
all the evidence that supports the trial court' s findings and then
demonstrate why, even when viewed in the light most favorable to
the trial court, the evidence is insufficient to support the
findings made.

As shown herein, the record clearly shows evidence

sufficient to support the trial court' s Findings of Fact. As such,
the trial court' s findings are not clearly erroneous and must not
be upset on appeal.
DATED this

;/

/ o £ / ^ day of March, 1991.

A. Raj5|faport
L. Silvestrini
Martha S. Stonebrook
COHNE, RAPPAPORT & SEGAL
Attorneys for Appellee
Foothill Thrift
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THIS AGREEMENT, made and entered into this the
Jfc^
day of July, 1976, between GRANADA, INC., sometimes
hereinafter called the "General Partner" and those Limited
Partners listed on the attached signature page.
1.1 Name and Business. The business of the
Limited Partnership shall be conducted under the name
of Bodenvest, Ltd. hereinafter sometimes referred to as
the Partnership. The General Partner, in its discretion,
may change the partnership name from time to time. The
General Partner may also do business at the same time
under more than one fictitious name if it deems in its
discretion that such is in the best interest of the partnership.
1.2 The principle place of business for the
Partnership shall be 200 North Main Street, #200, Salt
Lake City, Utah 84103, unless changed by the General Partner by giving written notice to the Limited Partners of any
change in location not less than ten (10) days preceding
such change.
1.3 The addresses of the General Partner and the
Limited Partners shall be those stated with their names
and addresses as set forth in this Agreement, which General Partner and Limited Partners with their respective
addresses may be amended from time to time. A Limited
Partner may change its address by written notice to the
General Partner.
2#1 Purpose. The principal purpose of this
partnership shall be to acquire a parcel of undeveloped
real property containing approximately seventy-two (72)
acres located in West Jordan, Salt Lake County, Utah, which
property is more particularly described in that exhibit
which is attached hereto and made a part hereof, and the
partnership shall hold the subject for investment, and may
from time to time sell parcels of said property to investors or may retain and sell the total parcel of property
to one Buyer.
r\r\*^%r»n

^

2.2 The partnership may also engage in or
possess any interest in other ventures which may or nay
not have similar business purposes as those set forth
herein.
3.1 Formation of the Limited Partnership. The
parties do hereby form a Limited Partnership pursuant to
the provisions of Title 48, Chapter 2, of the Utah Code
Annotated, 1953, of the State of Utah, for the purposes
herein provided.
4.1 Term of Partnership. The Limited Partnership
shall commence as of the date of this agreement and shall
continue for a period of forty (40) years from the date
hereof unless sooner terminated as herein provided. The
Certificate of Limited Partnership shall be filed in conformity with the provisions of the Utah Uniform Limited Partnership Act.
5.1 Certificate of Fictitious Business Name.
Upon the execution of this Agreement and upon any appropriate future change in the membership of the Partnership,
the General Partner shall sign, file, and publish v/ith the
appropriate local; authorities in the county and state in which
the principal place of business of the Partnership is situated a certificate of assumed name setting forth" uhe name
and residence of the General Partner.
6.1 Capital Contribution of General Partner.
The General Partner may make an initial capital contribution
to the Partnership of $10,000.00. It may" make subsequent
capital contributions as herein provided, and to the extent
the General Partner contributes to the capital of the Partnership, it may be treated as a Limited Partner. In consideration for its services, the General Partner shall be entitled
to share in any sales proceeds from the property as set forth
hereafter.
7.1 Reasonable and Additional Limited Partners«
Those Limited Partners listed on the attached signature
page shall be the original Limited Partners of the subject
limited partnership and shall initially contribute a sum of
$52,000.00 cash to the initial capital of the partnership.
The Limited Partners shall make such additional capital
contributions as are necessary to pay the full amount of
the purchase price to acquire the property listed in Section
2.1. It is anticipated that the total purchase price for the
subject property shall be $332,000.00 less any sales proceeds
received by third parties for the acquisition of any or all
of the herein described real property.
-2-
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to a c a p i t a l

account paintained

for

such Partner. Such capital accounts shall be increased
by subsequent capital contributions, if any / and decreased
by capital distributions as described hereafter; and shall
be increased or decreased by the agreed share of profits
or losses.
7.3 Except as othervrise specifically provided
in this Agreement or as provided by and in accordance with
lav;, no Limited Partner shall have the right to withdraw
or reduce his contribution to the capital of the Limited
Partnership.
7.4 The Limited Partners shall not receive interest
on funds contributed by them as capital to the Partnership.
However, interest earned on Limited Partnership funds shall
inure to the benefit of the Partnership, including the Limited
Partners.
7.5 Each person shall become a limited partner in
the Partnership at such time as he has executed the Partnership
Agreement or if a subsequent limited partner has executed an
appropriate Subscription Agreement and said limited partner
has paid his allocated share of the Partnership contribution
to the Partnership. The General Partner shall also cause a
Certificate of Limited Partnership or Amended Certificate of
Limited Partnership to be executed and filed with the appropriate government authority naming said individual as a
limited partner.
7.6 This Certificate and Agreement of Limited Partnership is entered into by and between the General Partner and those
limited partners hereinafter set forth with the understanding that
future additional limited partners may join the Partnership by
executing appropriate Subscription Agreements or buying existing
limited partnership interests pursuant to the terms of this
Agreement. At such time as a person becomes a limited partner,
he agrees to be bound by the provisions of this Partnership document.
8.1 Allocation of Profits, Losses, and DistributionThe General Partner shall distribute to the Partners substantially all of the cash available from the income of the
Partnership. All such distribution shall be subject to
maintaining the Partnership in a sound financial and cash
position, including the establishment of reserves being
reasonably required by the General Partner for the proper
operation of the Partnership business. The net profits and
net losses of the Partnership in any fiscal year shall be
divided among, and charged against, the Partners proportionately at the end of cac:i fiscal year of the Partnership in
-3/~\ f\. *~* *^ (^i

the ratio which the number of Partnership interests owned by
each of them as of that date bears to the total' nurVoer of
Limited Partner interests owned by all of then as of that
date. The term '"net profits'1 and "net losses'1 shall mean
the net profits or net losses of the Partnership as determined
by general Partnership accounting principles.
8.2 Distributions of cash or other property shall
be divided among the partners in the ratio which the number
of interests ov/ned by each of them bepirs to. the number of
interests owned by all of them on the date of such distribution. Distributions may be made at any time that there
is sufficient cash or other property in the Partnership which
the General Partner, in his absolute discretion,, determines
is not needed in the operation thereof, but any distribution
will be made only if, in the absolute judgment and discretion
of the General Partner, it will not in any way jeopardize
or limit the business of the Partnership.
9.1 Management. The General Partner shall manage
the subject property and the partnership activities. Since
the property is undevelopedf the major responsibility of the
General Partner will be to negotiate all futurev sales of any
part or the whole of the subject real property." There shall
be no management fee charged for the management services of
the General Partner.
9.2 The General Partner shall be^entitled to retain
such real estate brokersf managers, accountants, attorneys and
other parties necessary to buy, sell or operate the subject
property and shall be authorized to pay all appropriate commissions and fees that are reasonable and proper for such
services.
10.1 Distributions upon Sale, Refinancing or Liquidatic
In the event of any sale, liquidation or refinancing or the
disposition of the subject property, the "net proceeds"
realized shall be allocated in accordance with the ratios
defined in Section 8 subject hov/ever to the General Partner's
riahts as defined in this Section and Sections 8 and 9-

-4-

11-1 Advances by a Gaaeral Partner. The General
Partner may advance any monies to the Partnership required
to pay the operating expenses of the-Partnership which are
not initially funded from its gross income. Such expenses
may include the purchase price of the subject property,
improvements and/or any operating expenses of the Partnership
At the time of making each advance, the General Partner shall,
in its discretion, elect to treat such advance as a loan or
as capital contribution to the Partnership. If the General
Partner elects to treat such advance as a loan, the aggregate amount of such advance shall become an obligation of the
Partnership to the General Partner and shall be repaid to
the General Partner, together v/ith a reasonable rate of interest, out of the gross income of the Partnership at such time
as sufficient gross income has been derived from the operation of the Partnership to permit such repayment without
impairing the operations or solvency of the Partnership,
except that any such unpaid loans shall become immediately
due and payable upon termination and dissolution of the
Partnership% If the General Partner elects to treat such
advance as a capital contribution, such capital contribution
shall be made pursuant to Section 6 of this Certificate and
Agreement.
12.1 Withdrawals by Limited Partners.v No Limited
Partner shall have the unrestricted right to withdraw or
reduce his contribution to the capital of the Partnership.
Such withdrawal may be accomplished only pursuant to the
provisions of Paragraph 18 or as a result of the dissolution
of the Partnership. Notwithstanding the foregoing, no part
of the capital contribution of any Limite'd Partner shall be
withdrawn unless all liabilities of the Partnership (except
liabilities to the General Partner and to the Limited
Partners on account of their contributions) have been paid
or unless the Partnership has assets sufficient to pay the
s ame.
13.1 Effectiveness of Agreement. This Agreement
shall become effective upon the execution hereof by the
General Partner and the original Limited Partner.
14.1 Status of Limited Partners - A Limited Partner
shall not be bound by, or be personally liable for, the
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obligations. Failure of the Limited Partner to pay any
future assessment shall result in a porportionate reduction
of his partnership interest in the same ratio as his Limited
Partnership contribution bears to all Limited Partnership
contributions.
14.1 A Limited Partner shall take.no part in or
interfere in any manner with the conduct or control of the
business of the Partnership and shall have no right or authority to act for or bind the Partnership.
15.1 Rights and Powers of the General-Partner.
The General Partner shall be solely responsible for the
management of the Partnership business with all rights and
powers generally conferred by lav; or necessary, advisable
or consistent in connection therewith.
15.2 In addition to any other rights and powers
which he may possess, the General Partner shall have all
specific rights and powers required or appropriate to his
management of the Partnership business which, by way of
illustration, but not by way of limitation, may include
the following rights and powers:
A.
To acquire, hold and dispose of any real
property, interest therein, or appurtenance thereto, as
well as personal or mixed property connected therewith,
including the purchase, lease development, improvement,
maintenance, exchange, trade or sale or such properties, at
such price, rental or amounts, for cash, securities or other
property, and upon such terms, as he deems, in his absolute
discretion, to be in the best interests of the Partnership.
B.
To borrow money and, if security is required
therefor, to mortgage or lien any portion of the property
of the Partnership, to obtain replacements of any mortgage
or other security device, and to prepay, in whole or in part,
refinance, increase, modify, consolidate, or extend any
mortgage or other security device, all of the foregoing at
such terms and in such amounts as he deems, in his absolute
discretion, to be in the best interests of the Partnership.
C.
To place record title to, or the right
to use, Partnership assets in the name or names of a nominee
or nominees for any purpose convenient or beneficial to the
Partnership.
D.
To acquire and enter into any contract of
insurance which the General Partner deems necessary and
proper for the protection of the Partnership, for the
-7—

E.
To employ from time to time persons, firms
or corporations for the operation and management of the
Partnership business, including but not limited to, supervisory and managing agents, building management agents,
insurance brokers, real estate brokers and loan brokers,
on such terms and for such comoensation as the General
Partner shall determine.
F.
To pay any and all organizational expenses
incurred in the creation of the Partnership and to pay selling
expenses incurred in the sale of Limited Partnership interests.
G.
To compromise, arbitrate, or otherwise
adjust claims in favor of or against the Partnership and to
commence or defend litigation with respect to the Partnership or any assets of the Partnership as the General Partner
may deem advisable, all or any of the above matters being at
the expense of the Partnership.
H.
Enter into and execute (i) agreements and
any and all documents and instruments customarily employed
in the real estate industry in connection v/ith the acquisition,
sale, lease (whether as lessee or lessor), development, and
operation of real; estate properties; (ii) agreements, commitments and any and all documents and instruments customarily
employed in real estate financing; and (iii) all other
instruments deemed by the General Partner to be necessary or
appropriate to the proper operation of such real estate
properties and investments or to perform effectively and
properly its duties or exercise its powers hereunder•
I.
Borrow money from banks, other lending
institutions, and other lenders for any Limited Partnership
purpose (except as specifically prohibited by this Agreement) , and in connection therewith issue notes, debentures
and other debt securities and hypothecate the assets of the
Limited Partnership to secure repayment of borrowed sums;
and no bank, other lending institution or other lender
to which application is made for loan by the General Partner
shall be required to inquire as to the purposes for which
such loan is sought, and as between this Limited Partnership
and such bank, other -lending institution or other lender, it
shall be conclusively presumed that the proceeds of such
loan are to be and will be used for the purposes authorized
under this Agreement.
J.
Enter into agreements and contracts with
parties and give receipts, relecises and discharges v/ith respect
to all of the foregoing and any matters incident thereto
-8^V >rs O *~** O

2.2 The partnership may also engage in or
possess any interest in other ventures which may or nay
not have similar business purposes as those set forth
herein.
3.1 Formation of the LirTlited Partnership, The
parties do hereby form a Limited artnership pursuant to
the provisions of Title 48r Chapter 2, of the Utah Code
Annotated, 1953, of the State of Utahf for the purposes
herein provided.
4.1 Term of Partnership, The Limited Partnership
shall commence as of the date of this agreement and shall
continue for a period of forty (40) years from the date
hereof unless sooner terminated as herein provided. The
Certificate of Limited Partnership shall be filed in conformity with the provisions of the Utah Uniform Limited Partnership Act.
5.1 Certificate of Fictitious Business Name.
Upon the execution of this Agreement and upon any appropriate future change in the membership of the Partnership,
the General Partner shall signf file, and publish with the
appropriate local; authorities in the county and state in which
the principal place of business of the Partnership is situated a certificate of assumed name setting forth" the name
and residence of the General Partner.
6.1 Capital Contribution of General Partner.
The General Partner may make an initial capital contribution
to the Partnership of $10,000.00. It may'make subsequent
capital contributions as herein provided, and to the extent
the General Partner contributes to the capital of the Partnership, it may be treated as a Limited Partner. In consideration for its services, the General Partner shall be entitled
to share in any sales proceeds from the property as set forth
hereafter.
7.1 Reasonable and Additional Limited Partners,
Those Limited Partners listed on the attached signature
page shall be the original Limited Partners of the subject
limited partnership and shall initially contribute a sum of
$52,000.00 cash to the initial capital of the partnership.
The Limited Partners shall make such additional capital'-,
contributions as are necessary to pay the full amount of
the purchase price to acquire the property listed in Section
2.1- It is anticipated that the total purchase price for the
subject property shall be $332,000.00 less any sales proceeds
received by" third parties for the acquisition of any or all
of the herein described real property.
-2-

K.

Maintain, at the expanse of the Limited

Partnership, accurate records and acco* .\ts of all operations
and expenditures and furnish the Limited Partners with annual
statements of account as of the end of each partnership
fiscal year, together with tax reporting information, and
quarterly reports on the operations of the Limited Partnership,
L.
Employ, at the expense of the Limited
Partnership, such consultants, accountants, attorneys,
brokers, escrow agents, and other professionals as the
General Partner shall deem necessary or desirable.
M.
Purchase, at the expense of the Limited
Partnership, liability and other insurance to protect the
Limited Partnership's properties and business and to protect
the General Partner, its officers and directors and the
Limited Partners.
N.
Perform any and all other acts or activities customary or incident to the acquisition, ownership,
management, improvement, leasing and disposition of real
estate.
0.
Make such elections under the tax laws
of the United States, the several States and other relevant jurisdictions as to the treatment of items of Limited
Partnership income, gain, loss deduction and credit, and
as to all other relevant matters, as it believes necessary
or desirable;
P.
Sell all or substantially all of the assets
of the Limited Partnership v/ithout the consent of the Limited
Partners.
Q.
To execute, acknowledge and deliver any
and all instruments to effectuate the foregoing.
15.3 The General Partner shall have all the rights
and powers and be subject to all the restrictions and liabilities of a partner in a partnership without limited partners
except that the General Partner has no authority to:
ficate

A.
Do any act in contravention of the Certand this Agreement;

B.
Do any act which would make it impossible
to carry on the ordinary business of the Partnership;
C.

Confess a judgment against the Partnership;

D.
Possess Partnership property or assign the
rights of the Partnership in specific partnership property
x-> /f-j 4-"> \»
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F.
Adnit a person as a Limited Partner except
as other provided in this Agreement;
G.
Continue the business with the Partnership
property after its retirement, expulsion, adjudication of
bankruptcy or insolvency or other cessation to exist;
15.4 Any of the Partners, or any shareholder,
officer, director, employee, or other person holding a legal"
or beneficial interest in an entity which is a Partner, may
engage in or possess an interest in other business ventures
of every nature and description, independently or with
others, including, but not limited to, the ownership,
financing, leasing, operation, management, syndication,
brokerage and development of real property; and neither the
Partnership nor the Partners shall have any right by virtue
of this Agreement in and to such independent ventures or to
the income or profits derived therefornu
15.5 The General Partner and/or any of its officers,
directors and employees, or any affiliates of the General
Partner with whom it contracts on behalf of the Limited
Partnership shall devote such of their time to the business
of the Limited Partnership as they may in their sole discretion deem to be necessary to conduct the partnership's
business; and none shall be required to devote full time
to the partnership's business.
15.6 The General Partner may acquire and resell
Limited Partnership interests from time to time on his own
behalf and for its own benefit and not on behalf or for the
benefit of the Partnership pursuant to the terms of this
Agreement.
15.7 The General Partner may employ on behalf of
and at the expense of the Limited Partnership such persons,
firms, or corporations, as in its sole discretion and judgment the General Partner shall deem advisable for the proper
operation of the business of the Limited Partnership.
15.8 The General Partner shall be entitled to payment
for all goods and materials used for or by the Limited Partnership. All expanses of the Limited Partnership shall be
billed directly to and paid by the Limited Partnership. The
General Partner shall not be reimbursed for any administrative
expenses including salaries, rent, travel expenses, and other
items generally falling under the category of General Partner's
overhead except as provided in this Agreement.
-10/-> f\ <r* * ** "l r?

16.1

Books, Records, Account and Reports,

At all

times during the Gxister.ce of the Partnership, the General
Partner shall keep or cause to be kept by an agent full and
true books of account, in which shall be entered fully and
accurately each transaction of the Partnership. Such books
of account, together v/ith a certified copy of the Certificate
of Limited Partnership and any amendments thereto, shall
at all times be maintained at the principal office of the
Partnership or its agent and shall be open to the reasonable
inspection and examination of the Partners or their duly
authorized representatives.
16.2 The General Partner shall have the books and
records of the Partnership reviewed and income tax returns
prepared for the Partnership by an independent Certified
Public Accountant, and a report indicating the respective
Limited Partner's share of net profits or losses and capital
gains or losses, all as defined and reflected on said Partnership income tax return shall be distributed to the Partners
within ninety (90) days after the close of the taxable year
of the Partnership for which such return was prepared.
17.1 Bank Accounts^ All funds of the Partnership
are to be deposited in the Partnership name in such bank
account or accounts as shall be designated by vthe General
Partner. Withdrawals from any such bank account or accounts
shall be made upon such signature or signatures as the General
Partner may designate.
18.1 Right of First Refusal. No Limited Partner
may sell, assign or transfer all or any part of his interest
herein or any part of his interest in the Limited Partnership without first complying v/ith the terms of this paragraph.
Any sale made without so first complying shall not be a
sale of any interest herein or in this Limited Partnership.
18.2 If any Limited Partner desires to sell his
interest in the Partnership (other than a sale permitted
hereunder), he shall first deliver to the General Partner
a written notice of the proposed sale setting forth the name
and address of the proposed purchaser, the purchase price
(which must be an amount specified in dollars, but which may
be paid either in a lump sum or in installments over an extended
period of time) and the terms of the proposed sale. The
General Partner will have the option, which may be exercised
at any time within thirty (30) days after the delivery of the
notice of proposed sale. If such option is exercised, the
purchase price shall be paid in accordance with the terms of
the notice of proposed sale, and within ten (10) days after
delivery of the notice of exorcise, an appropriate assignment
of the interest shall be executed and delivered to the
-11-

General Partner. If the General Partner fails -to exercise
such option, such Limited Partner shall have the right to
sell his interest in the Partnership to the person named
in the notice of proposed sale at the price and pursuant
to the provisions set forth therein. However, if such Limited
Partner fails to exercise such right within sixty (60) days"
after delivery of the notice of proposed sale, such right
shall terminate, and such Limited Partner shall not thereafter sell to any person such interest, without again complying
with the foregoing procedure. Mo person who purchases the
interest of any limited partner in th'e Partnership shall have
the right to become a substituted Limited Partner within the"
meaning of the Act without the written consent of the
General Partner.
18.3 Any Limited Partner shall have the right to
give, transfer, assign or convey all or part of his interest
as a Limited Partner, but the donor, assignee or transferree
shall only have the right to become a Substituted Limited
Partner after obtaining the prior written consent of General
Partner* No Limited Partner shall sell, transfer or assign
his interest as a Limited Partner in the Partnership to a minor
or to any person who for any reason lacks the capacity to
contract for himself under applicable laws. However,
such limitation shall not restrict the right of any Limited
Partner to sell, -transfer or assign his interest as a Limited
Partner in the Partnership to a guardian, custodian or trustee
for a person who solely by reason of his minority or other
incapacity would be ineligible to become a purchaser, transferree or assignee hereunder. Any such guardian, custodian
or trustee shall have the right to become a Substituted Limited
Partner if his ward or beneficiary would have been entitled
to exercise such right in the absence of "his minority or other
incapacity
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19.2 The Limited Partner shall have the right to
receive for a proper purpose the names and addresses of
each Limited Partner and the number of units owned by each
Limited Partnerf by requesting such information in writing
from the General Partner and by paying the costs incurred
in connection with the compilation and mailing of such
information.
19.3 Each Limited Partner may be subject to additional
assessments from the Partnership should such assessments become* •
necessary in the General Partner's discretion. Such assessments may only be levied for the purpose of raising additional
capital for partnership needs. Failure to pay such assessments shall result in a reduction of said Limited Partner's
interest as previously set forth herein.
19.4 A Limited Partner shall not be personally
liable for any debts of the Limited Partnership not any losses
thereof except to the amount of the Limited Partner f s capital
contribution to the Partnership.
19.5 The* Limited Partner shall have the authority and
power to expell the General Partner pursuant to that yotf> and
those terms as set forth in Section. 26.
20.1 Death, Incompetency or Dissolution of a
Limited Partner. Upon the death or legal incompetency
of an individual Limited Partner, his personal representative
shall have all of the rights of a Limited Partner for the
purpose of settling or managing his estate, and such power as
the decedent or incompetent possessed to constitute a successor
as an assignee of his interest in the Partnership and to joint
with such assignee in making application to substitute such
assignee as a Limited Partner.
20.2 Upon the bankruptcy, insolvency, dissolution or
other cessation to exist as a legal entity of a Limited
Partner, not an individual, the authorized representative
of such entity shall have all of the rights of a Limited
Partner for the purpose of effecting the orderly winding up
and disposition of the business of each entity and such power
as such entity possessed to constitute a successor as an
assignee of its interest in the Partnership and to join
with such assignee in making application to substitute such
assignee as a Limited Partner.
-13-
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A.
The retirement, adjudication of bankruptcy, or insolvency of the Ceneral Partner, unless within
a period of six (6) months from the date of such event, a
successor General Partner is elected by a vote of all Limited
Partners.
B.
The written decision of Limited Partnership
entitled to profits of"the Partnership of more that fifty
percent (50%).
C.
Sale of all properties acquired by the
Partnership if the General Partner in its sole discretion
determines there is not a compelling reason to continue
the Partnership.
D.
The expiration of forty (40) years from
the date of this Agreement.
21.2 Upon a dissolution and termination of the
Partnership, the net profits and losses shall continue to be
divided among or borne by the Partners during the period of
liquidation in accordance with the Provisions of Section 8
above. The proceeds of liquidation shall be distributed as
realized in the following order:
A.
To the creditors* of the Partnership
(other than secured creditors whose obligations v/ill be assumed
or otherwise transferred on the sale cr .distribution of partnership assets);
B.
To the General Partner in respect of any
loans or advances made by him to the Partnership;
C.
To the Partners (in equal priority) in
respect of their shares of any undrawn profits; and
D.
To the Partners (in equal priority) in
respect of their capital accounts in the Partnership*
21.3 Each Limited Partner shall look solely to the
assets of the Limited Partnership for the return of his
investment/ and in the Limited Partnership property remaining
after the payment or discharge of the debts and liabilities
of the Limited Partnership is insufficient to return the
investment of each limited partner, such limited partner
shall have no recourse against the General Partners, its
officers and directors or any other Limited Partner.
-14-
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23.1 Power of Attorney. Concurrently with the execution of this Agreement, each Limited Partner shall execute
and deliver to the General Partner, a Power of Attorney in a
form acceptable to the General Partner in which he is constituted and appointed as the attorney-on-fact for such
Limited Partner with power and authority to act in his name*"
and on his behalf in the execution, acknowledgement and filing
of documents, which will include, but not be limited to the
following;
A.
Certificate of Limited Partnership as
v/ell as amendments thereto, under the laws of the State of Utah
or the laws of any other state in which such a certificate
is required to be filed;
B.
Any certificates, instruments and documents
including Fictitious Name Certificates, as may be required
by, or may be appropriate under, the laws of any state
or other jurisdiction in which the Partnership is doing or
intends to do business in connection with the use of the
name of the Partnership by the Partnership;
C.
Any other instrument which may be required
to be filed by the Partnership under the laws of any state of
by any governmental agency, or which the General Partner
deems it advisable to file; and
D.
Any documents which may be required to
effect the continuation of the Partnership, the admission of
an additional or substituted Limited Partner, or the dissolution and termination of the Partnership, provided such continuation, admission or dissolution and termination are Lrx accordance v/ith the terms of this Agreement•
23.2 The Power of Attorney to be concurrently
granted by each Limited Partner to the General Partner:
A#
Is a Special Power of Attorney coupled
v/ith an interest and is irrevocable;
B.
Shall survive the delivery of an assignment by a Limited Partner of the whole or any portion of his
interest; except that where the assignee thereof has been
approved by the General Partner for admission to the
Partneiship as a substituted Limited Partner, the Po-er of
-15-
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23,3 Pursuant to the Po:;er of Attorney granted by the
Limited Partner to the General Partner concurrently with
the execution of this Agreement, as hereinabove described,
each limited partner authorizes said attorney to take any
further action which said attorney shall consider necessary
or convenient in connection with any 'of the foregoing hereby
giving said attorney full power and authority to do and parJforr
each and every act and thing whatsoever requisite and necessary
to be done in and about the foregoing as fully as said
limited partner might or could do if personally present, and
hereby ratifying and confirming all that said attorney shall
lawsully do or cause to be done by virtue hereof.
24.1 Amendment of Limited Partnership Certificate
and Agreement. The Certificate of Limited Partnership of
this Partnership shall be amended whenever:
9

A.
There is a change in the name of the Partnership or the amount or character of the contribution of any
Limited Partner;
B. * A person is substituted as a Limited Partner
C.
D.
General Partner;

An additional Limited Partner is admitted;
A person is admitted as a successor

E.
The General Partner retires, is adjudicated
a bankrupt or insolvent;
F.
There is a change in the character of the
business of the"Partnership;
G.
Upon the vote and approval of a majority
in interest of the Limited Partners;
H.
There is a change in the time as stated in
the Certificate for the dissolution of the Partnership,
or the return of the contribution; or to correct any false
statement;
I.
A time is fixed for dissolution of the
Partnership or the return of contributions and such time has
not been specified in the Certificate.
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25.1 Meetings and Voting; Consideration of Partnership flatters without a Meeting, Meetings of the Partnership may be called by the General Partner and shall be called
by it upon the written request of the Limited Partners
entitled to more than fifty percent (50%) of the profits of
the Partnership.
25.2 In aiy matter described in this Agreement on
which a Partner is entitled to grant (or deny) his consent
or cast his vote, he may accomplish the same by attending
any meeting convened for all of the Partners entitled to vote
on the matter or he may grant to any person a special or
general power of attorney to vote for him at any such meeting
or he may grant (or deny) his consent in writing. Said
written consent may be utilized at any meeting of the Partners
(duly held) or it may be utilized in obtaining approval or
denial by the Partners (v/ithout a meeting) of a matter
submitted to all Partners entitled to grant or deny consent
on said matter.
26.1 Expulsion of General Partners. Upon the vote
of Limited Partners holding more than seventy-five percent
(75%) of the then* outstanding units, the General Partner may
be expelled from the Partnership.
26.2 Written notice of the expulsion of the General
Partner shall be served upon it either by certified or by
registered mail, return receipt requested, or by personal
service. Said notice shall set forth thefday upon which the
expulsion is to become effective, which date shall not be
less than forty-five (45) days after the service of said notice
upon the General Partner.
26.3 Upon receipt of notice, the General Partner
shall cause an accounting to be prepared covering the transactions of the Partnership since the end of the previous
fiscal year and thereafter it shall not sell or dispose or
allow to be sold or disposed any Partnership asset unless
such sale or disposition shall be the subject of a contract
entered into by and binding upon the Partnership prior to
the date upon which the notice was received by the General
Partner.
26.4 The expulsion of the General Partner shall
become effective upon the date set forth in the notice provided
that the compensation to which said General Partner is entitled
has been paid in full at that time.
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sale of Limited Partnership interests v/ill be placed in a
Trust Account in a bank designated by the General Partner
until such time as the full amount v/hich is necessary for the
acquisition of subject property has been raised. If such
amount is not raised within one hundred fifty (150) days
of the date of the Limited Partnership Agreement, then the
amounts paid by each purchaser, will be returned to him
v/ithout interest at the expiration of said-one hundred fifty
days (150 days). If the above amount is not raised.,, the
General Partner will pay all costs pertaining to this
Partnership,
28*1 Acception of Subscription Agreement. The
General Partner shall have the right to accept or reject
each Subscription Agreement in whole or in part for each
and every Limited Partner participating in this Partnership.
Upon the receipt of each Subscription Agreement, the General
Partner shall have fifteen (15) days in v/hich to accept or
reject it. If no action is taken by the General Partner within
said fifteen (15) days , the Subscription shall be deemed to
have been accepted. In each case where the'Subscription is
rejected, the General Partner shall send written notice of such
rejection to the Subscriber and shall direct the escrow
to return the entire amount submitted by the Subscriber v/ithout
interest. In each case where the Subscription is accepted
by the General Partner on behalf of the Partnership, the
General Partner shall execute the Limited Partnership
Agreement on behalf of the Subscriber as provided in the
Power of Attorney Provision of the Subscription Agreement
and shall return an executed copy of the Limited Partnership
Agreement to the Subscriber.
29.1 Miscellaneous. All notice under this
Agreement shall be in writing and shall be given to the
Partner entitled thereto by personal service or by certified
or registered mail, return receipt requested, to the address
set forth in this Agreement for such Partner or at such other
address as he may specify in writing.
29.2 Paragraph titles or captions contained in this
Agreement are inserted only as a matter of convenience and
for reference and in no way define, limit, extend or describe
the scope of this Agreement or the intent of any provision
hereof.
\
29-3 Whenever the singular number is used in this
Agreement and when required by the context, the same shall
include the plural, and the masculine gender shall include the
the plural, and the masculine gender shall include the
feminine and neuter genders and the word "person" shall include
corporation, firm, partnership, or other form.of association.
-18-

29.4 This AGreement may be executed in several
counterparts, and all so executed shall constitute one
agreement binding on all parties hereto, notwithstanding
that all the parties are not signatory to the original or
the same counterpart. It is specifically contemplated that
separate signature pages to this Agreement and Certificate
of Limited Partnership will be executed and acknowledged
by each of the persons who are to become limited partners
pursuant to paragraph 7 above and will be recorded, thereby
binding all parties thereto.
29.5 This Agreement and all amendments hereto shall
be governed by the laws of the State of Utah.
29.6 The terms and provisions of this Agreement
shall be binding upon and inure to the benefit of the successors and assigns of the respective Partners.
IN WITNESS WHEREOF, the parties hereto have executed
this Agreement on the day and year first above written•
GENERAL PARTNER:
GRANADA, INC,

LIMITED PARTNERS

C. DEAN LARS EN', as Trustee 6r Administrator for the Limited Partners,
Middleton Urological Retirement Trust,
Valley Radiologist Retirement Trust,
Larsen & Smith Retirement Trust,
Family Practice Retirement Trust,
Jerald J. Bergera Retirement Trust,
Dermatology Associates Retirement Trust,
Medical Associates of St. George RetireTrust, Neurosurgical Retirement Trust,
Logan Women's Clinic Retirement Trust,
Pediatric Associates Retirement Trust,

STATE OF UTAH
COUNTY OF SALT LAKE

)

ss

On the IO day of dHriy, 1976, personally appeared
before me
C-iV^vx \ •/VTTCvx,
/ who being first duly
sworn did say, for himself, that he is the j.y "friW^
of Granada, Inc., and that the within and foregoing instrument
was signed in behalf of said Corporation by authority of a
resolution of its Board of Directors and said~\
L
acknowledged to me that said Corporation^exe^uted
the same and
Corpor ' '
~~
the seal affixed is the seal of sai
Doral

/I A—xs

0* ''.//>,

Residingjin Salt Lake City, Utah

My( 6oinlm|-3sion E x p i r e s

" • ' ' ' l l l l l l l l ^

STATE OF UTAH
COUNTY OF SALT LAKE

)

ss.

On the \U
day of Jn&f, 1976, personally appeared
before me C. DEAN LARSEN, Trustee o r Administrator, who being
first duly sworn did say, for himself, that he is the Trustee
; or Administrator for the foregoing Limited Partners, and
that the foregoing instrument was signed^in/lDeJialf of said
limited partners.
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called "GENERAL PARTNER", and Granada, Inc. as lawful Attorneyin-fact for the hereinafter named Limited Partners.
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with

percentage interest as follows:
PERCENTAGE
INTEREST

NAME and ADDRESS
Robert G. Wilson Retirement Trust
1220 East 3900 South, Suite 3F
Salt Lake City, Utah 84106

10.00%

Family Practice Retirement Trust
4184 Parkview Drive
Salt Lake City, Utah 84117

10.00%

Larsen and Smith Retirement Trust
2180 East 4500 South, #150
Salt Lake City, Utah 84117

5.00%

Middleton Urological Assoc. Ret. Trust
1060 East 1st South
Salt Lake City, Utah 84107

10.00%

J. B. Monahan Retirement Trust
1275 North University
Provo, Utah 84601

10.00%

K. O. Morrison Retirement Trust
2180 East 4500 South
Salt Lake City, Utah 84117

10.00%

Carl L. Peterson Retirement Trust
345 South Main
Salt Lake City, Utah 84111

10.00%

Plastic Surgery Assoc. Retirement Trust
3905 Harrison Boulevard, #301
Ogden, Utah 84403

5.985%

Mary Jo Larsen
200 North Main, Suite 200
Salt Lake City, Utah 84103

10.00%

Utah Valley Pathology
3359 North Cherokee Lane
Provo, Utah 84601

10.00%

Wasatch Emergency Retirement Trust
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5770 South 300 East
Murray, Utah 84107
4.015%

John Keiter Retirement Trust
3905 Harrison Boulevard, #301
Ogden, Utah 84403
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GRANADA, INC.
As A t t o r n e y - i n - F a c t f o r t h e
Above-Named L i m i t e d Partner. s
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I t s : ///Us<? STATE OF UTAH

personally
Oi i 1 :1 le jJjO d a Y o f
^
| _ . 1984,
appeared before me C. DEAN LARSEN, W h o being by me duly sworn,
did say that he is the President of GRANADA, INC., a Utah
Corporation, and that said instrument was signed :i i behalf of
said corporation by authority of its by-laws (or by a reso!
of its board of directors) and said C . DEAN LARSEN acknowl
to me that said corporation executed the same.
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